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MEMORANDUM 
 
TO:  The Honorable Michael Dembrow, Oregon Senate 
 
CC:  Pete Shepherd, Interim Director, DEQ 
 
FROM:  Air Quality Planning Section, DEQ 
 
DATE:  May 17, 2016 
 
RE:  Existing State Authority to Regulate Diesel Vehicles & Equipment 
 
 
______________________________________________________________________________ 
 
Your office requested that DEQ respond in writing to specific questions concerning the scope of 
the state’s existing authority to regulate diesel vehicles and equipment.  After consultation with 
the DOJ, DEQ has prepared the following answers to your questions. 
 
It is important to note that the federal Clean Air Act places authority for establishing emission 
standards for new vehicles and equipment with EPA. For most new highway and new non-road 
engines, California may also adopt emission standards. States with nonattainment or 
maintenance areas may adopt identical standards for new engines. California has not recently 
adopted new engine standards that are more stringent than EPA standards. For that reason, 
this memorandum focuses on the legal authority to regulate in-use legacy diesel engines.  
 
Question 1:  Under existing authority, may the Environmental Quality Commission (EQC) 
adopt vehicle emission standards for on-road motor vehicles powered by diesel engines? 

ORS 468A.360 allows the EQC to set motor vehicle emission standards.  ORS 468A.390 also 
allows the EQC to designate areas of the state where owners must demonstrate compliance 
with such standards in order to register their vehicles.  However, ORS 815.300 potentially limits 
EQC’s authority to mandate emissions control equipment by creating exemptions for certain 
types of vehicles, including the following: 

1. Motor vehicles not registered within boundaries established by EQC; 
2. Farm vehicles; 
3. Special interest vehicles (e.g., vehicles used in parades, etc. and not used primarily for 

transportation); 
4. Fixed load vehicles (e.g., cement trucks); and 
5. Proportionally registered vehicles (e.g., freight vehicles over 26,000 lbs. registered in 

multiple states). 
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It is important to note that current law limits the enforcement of on-road vehicle emission 
standards adopted by the EQC.  ORS 468.140(5) precludes DEQ from enforcing such standards 
through administrative civil penalties, requiring the department to enforce directly in court by 
seeking an injunction.  But if the on-road standards are directly adopted by the Legislature, 
then DEQ could assess civil penalties for violations consistent with existing law (of course, the 
Legislature also could repeal that enforcement limitation or could provide specific enforcement 
authority in any new legislation). 

 
Question 2:  Under existing authority, may the EQC adopt emission standards for non-road 
vehicles and equipment powered by diesel engines? 

The EQC may adopt such standards under its general authority to adopt emissions standards 
applicable to particular classes of sources (ORS 468A.025(3)).  However, the federal Clean Air 
Act preempts any state from adopting such standards unless “identical” to California’s 
standards (CAA Sec. 209(e)). 

Since non-road vehicles and equipment are not defined as motor vehicles in the air quality 
statutes, the statutory prohibition against assessing civil penalties would not apply and DEQ 
could issue civil penalties for violations of such standards. 
 
 
Question 3:  If the state (either the Legislature or the EQC) adopts emission standards for on-
road diesel vehicles and equipment, must these standards be identical to standards adopted 
by California under the federal Clean Air Act? 

No.  Current state law authorizes the EQC to adopt emission standards for in-use, on-road 
motor vehicles, subject only to the limitations in ORS 468A.390 (designated areas) and 815.300 
(vehicle exemptions).  The civil penalty enforcement limitation described above would apply to 
standards adopted by the EQC, but not to standards adopted directly by the Legislature. 

 
Question 4:  If the state (either the Legislature or the EQC) adopts emission standards for 
non-road diesel vehicles and equipment, must these standards be identical to those adopted 
by the California under the federal Clean Air Act? 

Yes.  California is the only state with authority to adopt non-road vehicle emission standards 
under the federal Clean Air Act following the grant of a federal waiver, which EPA has issued to 
California).  For non-road diesel equipment, Oregon is limited to adopting standards identical to 
those adopted in California. 
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Question 5:  If the state (either the Legislature or the EQC) adopts emission standards for 
non-road diesel vehicles and equipment, are there any limitations on the kinds of machines 
that can be regulated? 

There are no limitations on the kinds of non-road diesel vehicles and equipment that can be 
regulated.  


